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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE or CALI FORNI A

In the Matter of the Appeal of )

ERI C KOLENKO )

For Appel | ant: Eri c Kol enko,
in pro. per.

For Respondent: James T. Philbin
Supervi sing Counsel

OPI1 NI ON

This appeal is nmade pursuant to section 18593
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board on the protest of Eric Kolenko
agai nst a proposed assessnent of additional personal

i ncome tax and penalty in the total amount of $3,433.50
for the year 1979..
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Appeal of Eric Kol enko

Appellant filed a California personal incone
. tax return for 1979 which provided no information

concerning his income, deductions, or credits. In the
spaces provided for this information, appellant wote
"Cbject --self incrimnation.” Respondent inforned

appel l ant that the return he filed was not a valid
return and demanded that he file a return containing the
necessary information. \Wen appellant did not respond
to this demand, respondent issued a proposed assessnent
based upon infornmation received fromthe California
Enpl oyment Devel opnent Departnent and several financi al
institutions. Respondent inposed 25 percent penalties
for failure to file a return and failure to file after
notice and demand. After considering appellant's
protest, respondent affirmed the proposed assessnent,
and this tinely appeal followed.

Appellant's primary contention is that the
Fifth Anendnent excuses his refusal to file a valid
return. This board cannot decide this issue because we
have a policy of abstention from deciding constitutional
i ssues in appeals involving deficiency assessnents.
(Appeal s of Fred R. Dauberger, et .al.., Cal. St. Bd. of
Equal., March 31, 1982.) Were we able to decide this
question, however, we would conclude that the Fiftn
Amrendnent privil ege does not enconpass the total refusal
to file an income tax return or to provide financial
information. (See, e.g., United States v. Daly, 481
F.2d 28 (8th Cir.), cert. den., 414 U S. 1064 [38
L.Ed.2d 469] (1973).)

The other arguments raised by appellant have.
been considered by this board and found to be w thout
merit. (Appeals of Fred R Dauberger et al., supra.)
The burden of proving respondent’s determnations to be
erroneous i s on the taxpayer. (Appeal of Myron E. and
Alice 2. Gre, Cal. St. Bd. of Equal., Sept. 10, 1969.)
Since appellant has produced no evidence to prove
respondent's determnation to be incorrect, we nust
sustai n respondent’'s action.
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ORDER

Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor;

| T | S HEREBY ORDERED, ‘ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Eric Kol enko against a proposed assessnent of
addi tional personal incone tax and penalty in the total

amount of $3,433.50 for the year 1979, be and the sane
I's hereby sustained.

Done at Sacranento, California, this 4th day
of May , 1983, by the State Board of Equalization,
with Board Menbers M. Bennett, M. Collis, M. Dronenburg
and M. Nevins present.

WIlliam M Bennett , Chai rman
Conway li. Collis , Member
Ernest J. Dronenburg, Jr. , Member
Ri chard Nevins , Menber

, Menber
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